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NOTES 

Contracts — Statute of Frauds — Auctioneers — Memoran- 
dum — In Dewar v. Mintoft 1 it appeared that the auctioneer at a 
sale of land entered on the margin of his copy of the particulars and 
conditions of sale against the lot, the name of the highest bidder 
for the lot, and the amount of the bid, but there was nothing to 
indicate that he was purchaser of the lot. The bidder did not 
sign the memorandum of agreement contained in the particulars 
or pay any deposit. He subsequently wrote letters to the vendor 
and his agent, in which he repudiated his liability under the con- 
tract, but set out all the terms of the bargain and referred to the 
particulars of sale. It was held that the entry by the auctioneer 
was not a sufficient note or memorandum in writing to satisfy the 
fourth section of the statute of frauds, but that the later corre- 
spondence did take the oral contract out of the statute in spite of 
the repudiation of liability. 

The early English cases deny that the auctioneer is the agent 

» 81 L. J. 885 (K. B., 1912). 
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of both parties and therefore hold that his entering the name of 
the buyer of a lot of land in his book as the purchaser is not a note 
in writing within the statute of frauds; 2 but in Emmerson v. Heelis* 
and later cases 4 it was held that an auctioneer is an agent lawfully 
authorized by the buyer to sign a note or memorandum of a con- 
tract for him, whether it be for a purchase of an interest in land or 
of goods. The memorandum in order to be valid, must have been 
made contemporaneously with the sale 6 and must state the par- 
ticulars of the contract. 6 The present English law on the subject 
seems to be most clearly stated in Sims v. Landray: 7 " It is settled 
beyond the probability of now being successfully disputed, that 
where there is a sale by public auction and the property is knocked 
down by the auctioneer to the highest bidder, the auctioneer is 
the agent not only of the vendor, but also of the purchaser, the high- 
est bidder, and that he is the purchaser's agent clearly to this 
extent, that he is entitled to sign, in the name and on behalf of 
the purchaser a memorandum sufficient to satisfy the provisions 
of the statute of frauds, stating the particulars of the contract." 
The American authorities are to the same effect. 8 

But the memorandum must be clear and complete on its face. 
So in Hinde v. Whitehoustf it was held that an auctioneer had not 
satisfied the requirements of the statute by signing the name of 
the purchaser to the catalogue, that not being connected with or 
referring to the condition of sale; and in Baptist Church v. Bige- 
low w that the memorandum was not sufficient within the require- 
ments of the New York statute, where the auctioneer had merely 
noted the name of the purchaser and the sum bid by him upon the 
chart of the goods sold. It seems clear that the court was correct 
in the principal case. 

As to the question of correspondence, both text-books and 
authorities declare that a complete binding contract may be evi- 
denced by letters or other documents relating to one connected 
transaction from which the names or descriptions of the parties, 

2 Stansfield v. Johnson, 1 Esp. 101 (C. P., 1794); approved in Buckmaster 
v. Harrop, 13 Ves. 456, at p. 473 (1807); cf., however, Simon v. Metivier, 1 Black. 
W. 599 (1766). 

3 2 Taunt. 38 (1809). 

4 White v. Proctor, 4 Taunt. 209 (1811); Kemys v. Proctor, 3 V. & B. 57 

(1813). 

5 Addison, Law of Contracts (nth Ed.) p. 42; Mews v. Carr, 26 L. J. Ex. 
39 (1856); Bell v. Balls, 66 L. J. Ch. 397 (1897). 

6 Browne, Statute of Frauds (5th Ed.) sects. 351, 369; Wood. Statute of 
Frauds, Sect. 371; Kenworthy v. Schofield, 2 B. & C. 945 (1824); Peirce v. 
Corf, L. R. 43 Q. B. 52 (1874). 

'63L. J. Ch. 535 (1894)- 

8 Singstack's Executors v. Harding, 4 Harr. & J. 186 (Md., 1816); Cleaves 
v. Foss, 4 Greenl. 9 (Me., 1826); Adams v. McMillan, Executor, 7 Port. 73 
(Ala., 1838); Morton v. Dean, 13 Met. 385 (Mass., 1847); Gill v. Bicknell, 2 
Cush. 355 (Mass., 1848), approving Morton v. Dean, supra; Gill v. Hewett, 7 
Bush. 10 (Ky., 1869); Ansley v. Green, 82 Ga. 181 (1888); Springer v. Klein 
sorge, 83 Mo. 152 (1884); Garth v. Davis & Johnson, 120 Ky. 106 (1905). 

9 7 East. 558 (1806). 

10 16 Wend. 28 (N. Y., 1836). 
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the subject matter of the contract, and its terms may be collected. 11 
But will an oral contract be taken out of the statute by letters 
which admit the making of the contract by the writer, but in terms 
repudiate his liability? Before there were cases upon this subject, 
Mr. Blackburn, in his Treatise on the Contract of Sale 12 had said : 
"It sometimes happens that after a dispute has arisen, a party in 
a letter signed by him recapitulates the whole terms of the bargain, 
for the purpose of saying that it is at an end. ... It has never 
been decided whether such an admission of the terms of the bar- 
gain signed for the express purpose of repudiation can be considered 
a memorandum to make the contract good, but it seems difficult 
on principle to see how it can be so considered. " 

When the question actually arose in Bailey v. Sweeting 13 the 
words of Mr. Blackburn gave the court some difficulty, but in 
spite of them it was held that "the first part of the letter is un- 
questionably a note or memorandum of the bargain 

it does not cease to be evidence of the contract because the defend- 
ant goes on to say that he should not be bound by it. " The par- 
ticular point does not seem to have been frequently passed upon 
by the courts either in England or America, but the cases which have 
arisen quote Bailey v. Sweeting with approval and follow the de- 
cision in that case. 14 The weight of authority is undoubtedly to 
the effect that if a party writes a letter admitting the essential 
particulars of the contract, but containing a repudiation of the 
bargain upon bad or insufficient grounds, the letter will constitute 
a good memorandum of the contract within the statute. 16 

Upon both questions — whether the entry of the auctioneer 
at the time of sale, or subsequent correspondence admitting the 
particulars of the contract and repudiating liability, constitute a 
sufficient memorandum to satisfy the statute of frauds — the court 
in our principal case appears to have followed principles well re- 
cognized in both England and America. 

H. A. L. 



Evidence — Consonant Statements — Hearsay — In the case 
of Lyke v. Lehigh V. R. R. Co., 1 the plaintiff's testimony was at- 
tacked on cross-examination and by proof of inconsistent state- 
ments. To show that the testimony given by the plaintiff was not 
a recent fabrication, the trial court admitted declarations by the 

11 Addison on Contracts^ (nth Ed.) p. 36, and cases cited; Smith, Law of 
Fraud, Sect. 381 and cases cited; Wood, Statute of Frauds, Sect. 364, and cases 
cited. 

12 Blackburn, Contract of Sale, p. 66. 
" L. J. 30 C. P. 150 (1861). 

14 Wilkinson v. Evans, L. R. 35 C. P. 224 (1866); Buxton v. Rust, L. R. 41 
Ex. 172 (1872); Cloth Company v. Hieronimus, L. R. 10 Q. B. 140 (1875); 
Heideman v. Wolfstein, 12 Mo. Apps. 366 (1882). 

16 See Addison, Law of Contracts (nth Ed.) p. 38; Wood, Statute of Frauds, 
Sect. 345; Browne, Statute of Frauds (5th Ed.) Sec. 354-a. 

1 236 Pa. 38 (1912). 



